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Legislation Commirttee

RECOMMENDATION 6
The Committee, therefore, recommends:

1. That the Bill clearly state when protection is to begin under the
Bill. As to when protection should begin a clause similar to the
following should be added to the Bill:

Protection shall commence under this Act when a public
official makes. a disclosure,. in accordance with. clauses 8-9, to
one of the designated bodies or persons named in clauses 10-
13 of the Act.

A provision should be added to the Bill to govern the situation
where multiple disclosures are made by a whistleblower, at least
one of which is within the terms of the Act and the others which
may be outside the terms of the Act.

e

RECOMMENDATION 7

The Committee, therefore, recommends that the Bill be amended to
include a penalty for the making of a disclosure which is wilfully false
and misleading.

RECOMMENDATION 8

The Committee, therefore, recommends that consideration be given to
including in the Bill comprehensive annual reporting obligations upon all
public authorities and investigating authorities. Statistics to be collected
should be forwarded directly to the Joint Parliamentary Committee
charged with reviewing this Act.

RECOMMENDATION 9

The Committee, therefore, recommends that the definition of "public
official” in clause 4 of the Bill should be re-examined for the purposes of
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2.3.8

Legislation Committee

the case of the ICAC, maladministration and substantial waste can be made to the
Ombudsman and Auditor-General respectively. However, who is to investigate

-disclosures of; again in the case of the ICAC, corruption from within the ICAC

itself?  Neither the Ombudsman nor the Auditor-General, in the Committee’s
opinion are qualified to perform such a task. Who then should be charged with
this responsibility?

This question was put to each of the three investigating authorities by the
Committee.

- The Auditor-General’s view was:

If the disclosures concern matters of corruption or maladministration then
after initial inquiry in the Audit Office, each matter should be referred to
the Independent Commission Against Corruption (ICAC or the
Ombudsman, as required by the Bill. Disclosures concerning substantial
waste will be investigated by the Audit Office. Disclosures concerning the
Audit Office itself, that is those that involve allegations of corruption
maladministration or substantial waste by a member or members of the
Office would need to be referred elsewhere. An internal investigation would
not suffice and I think that the Office of Public Management (OPM) should
carry out an initial investigation before referring the question to the ICAC
or the Ombudsman in the first rwo disclosure caregories. I would suggest
thar disclosures of substantial waste should be subject to in depth inquiry by
OPM. (emphasis added)- (Auditor-General 1993b:1)

The Ombudsman’s submitted:

So far as disclosures made from within the Office of the Ombudsman are
concerned, disclosures of "substantial waste” could be investigated by the
Auditor-General under his existing powers.  Disclosures of "corrupt
conduct” could similarly be investigated by the ICAC under its existing
powers. Disclosures of "maladministration” present a different problem.
The definition of conduct which amounts to maladministration proposed
under clause 11(2) means that such conduct would not fall within the
jurisdiction either of the Auditor-General or of the ICAC. Administrative
conduct relating to the management of this Office or its procedures would
fall within the jurisdiction of the Joint Committee on the Ombudsman
constituted under Part 4A of the Ombudsman Act. However, conduct of
the Ombudsman relating to the exercise of powers of investigating,
determining, reporting and recommending are specifically excluded from
the Joint Committee’s consideration by virtue of Section 31B(2) of the
Ombudsman Act. It would be entirely inappropriate for these restrictions
on the Joint Committee’s power to be varied to accommodate a complaint
of maladministration. (Office of the Ombudsman 1993b:2)
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Legislation Committee

2.5.6 A similar point was made by the Public Service Association of NSW in its

submission to the Committee.

The Act in its present form refers to Section 24 of the Government and
Related Employees Appeal Tribunal Act 1980 No 39 and seeks to add a
clause relating to the Whistleblowers Protection Act 1992.

The Association does not believe that this link is clearly spelt out in its
present form., If an appeal were to arise where an individual has been
disadvantaged by way of promotion, transfer or deferral of increment, it
would be reasonable ‘to expect that a department would argue that such
treatment constituted discrimination and this could not be dealt with by the
GREAT Tribunal or the Industrial Relations Commission of NSW.

One is therefore faced with having to take an action under the Anti-
Discrimination Act which is highly unlikely to succeed. :

It should be further noted that only the GREAT Tribunal and the Industrial
Relations Commission have the power currently to return an individual to
employment and/or reverse an arbitral decision. (Public Service Association
of NSW 1993:1) | ‘

2.5.7 The Committee had to examine whether there was some way of improving the

2.5.8

protection offered to whistleblowers by the Bill. The Committee firstly turned to
clause 17(1) of the Bill which states:

A person is not subject to any liability for making a protected disclosure
and no action, claim or demand, may be taken or made of or against the
person making the disclosure.

Examples of the operation of this sub-clause is given in clause 17(3) the relevant
example being that a person who has made a protected disclosure is not liable to
disciplinary action because of the disclosure. The term "disciplinary action” is not
defined in the Bill.

The Committee is of the view that a genuine whistleblower should be free from the
kind of "action" alluded to by the Public Service Association of NSW in its
submission (i.e. disadvantage by way of promotion, transfer or deferral of
increment). To achieve this objective the Committee would firstly amend clause
17 of the Bill by inserting the words "including detrimental action" after the word
"action” in the second line of the clause. The term action is not defined, other
than by way of example in the Bill. The Committee believes that a whistleblower
should be able to rely on protection against an action if that action would fall
within the ambit of the offence for taking a reprisal against a whistleblower.
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Legistarion Commitiee

[A] person may honestly and reasonably believe that impropriety has
occurred on the basis of the limited information available to him or her,
and hence be eligible for protection under the scheme even though the full
picture is revealed upon investigation, no finding of impropriety can be
sustained. The reputation of a person or organisation against whom an
allegation of impropriety is made must also be afforded protection, at least
until such time as the allegation is substantiated. (EARC 1991:138-139)

3.6.5 The Committee has sought to look at the Bill in balanced way ensuring that
whistleblowers do not suffer for making a protected disclosure and those persons
or bodies named by whistleblowers are equally protected until the truth of the
disclosure can be ascertained. The Committee would, therefore, recommend that
the confidentiality provisions contained in clause 18 be extended to cover persons
or bodies named in a protected disclosure.

3.6.6 Thirdly, the Committee received a submission from the Privacy Committee stating:

Clause 18(b) contains a potential ambiguity. It is not clear whether the
prohibition on disclosure of the identity of the public officer who makes the
original disclosure is to be waived in circumstances where disclosure is
necessary or more generally where it is necessary to investigate the matter
further. The replacement of the words "it" in line 2 [of subparagraph (b)]
by "disclosure of the identity” would clarify this point. (Privacy Committee
1993:2)

3.6.7 The Committee is of the view that the confidentiality provision should be a strict
one and that any potential ambiguities should be clarified. The Committee would
therefore adopt the recommendation of the Privacy Committee to amend
subparagraph (b) of clause 18 by replacing the word "it" in the second line with
the words "disclosure of identity”. This amendment would cover both the identity
of the discloser and persons or bodies named in the protected disclosure.

3.6.8 Finally, the Committee became aware of problem with the relationship between
this Bill and the Freedom of Information Act. The Committee would not like to
see the FOI Act used to circumvent the confidentiality provision in this Bill.. This
could occur where a person makes a FOI request to ascertain either the identity of
the person making the disclosure or the identity of the person or persons or bodies
named in that disclosure. The Committee is of the view that protected disclosures
should be exempt from the scope of the Freedom of Information Act.

RECOMMENDATION 16
The Committee recommends that:

1. The first paragraph of the clause 18 be amended by adding the words "or an
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APPENDIX 2

MINUTES OF COMMITTEE MEETINGS

















































10.

11.

12.

13.

Should persons other than "public officials" be afforded protection under the
Bill?—(Clause 8). '

The Committee deliberated raising the folowing points:

* adequacy of definitions contained within the bill and cross
reference of definitions already determined within other legislation;

* the subjective issue of what is or could be considered as
"substantial waste" or "maladministration” (s. 11(2)), and "good
faith" or "reasonable grounds” (s. 11 (1)(b)); '

* the question or opinion of what is defined as "trivial",
"misconceived” or "lacking in substance".

Mr Kinross raised the point that matters that may be considered "trivial",
"misconceived" or "lacking in substance" should be considered as an "objective as
opposed to subjective" test. Decisions in this regard are largely. based upon a "jury
test” to establish "reasonable grounds" for the complaint as this would be a better
standard than the subjective element of the Whilsteblowers complaint.

The Committee deliberated on the point raised by Mr Kinross, concluding that
even a "jury test" was somewhat too restrictive and agreed that a "reasonable
person test” was preferable in establishing partial grounds for complaint.

* that the question of whether the definition of "public official"
includes sub-contractors undertaking government work should be
clarified; and the resultant possible retribution against a sub-
copntractor should whilstleblowing occurr.

Should disclosures have to be made voluntarily?—(Clause 9.

The Committee deliberated; noting the fact that this clause appears to be
inconsistent with the remainder of the bill—particularily if public authorities are to
have responsibility for conducting initial investigations relating to a complaint.

Is the good faith reequirement imposed on whistleblower an intelligible and
practical requirement? If not, what requirement should the whilstleblower have to
satisfy to receive protection?— (Clause 9).

The Committee deliberated; issues raised-

* the availability of appropriate resources within government
authorities to conform with the requirements of the bill;

* definition requires as to "internal procedures”.

Should the whilstlblower have to make a disclosure to the right body to be
afforded protection?—(Clauses 10-13).

The Committee deliberated.





















MINUTES OF THE MEETING OF THE
LEGISLATION COMMITTEE UPON THE
WHISTLEBLOWERS PROTECTION BILL 1992 (No. 2)

No. 7

- Wednesday 2 June 1993, at 10.00 a.m.
Committee Room 1136, Parliament House, Sydney

MEMBERS PRESENT

Mr D. Page (Chairman) Mr P. Crittenden
Mr J. Kinross Ms S. Nori.

Mr J. Tumner A Ms C. Moore

HEARING

The Committee proceeded to take evidence.

The press and public were admitted.

By direction of the Chairman the clerk read Legislative Assembly Standing Order N> 362 relatihg
to the examination of witnesses.

Mr Peter Gifford, Director, Crime Prevention, ICAC; sworn.
Mr Craig Sahlin, Principal Corruption Prevention Officer, ICAC; affirmed.

Witnesses examined concurrently.

Question taken on notice by witness Gifford during examination:

Chairman: ........ '
"I wonder from the point of view of the lasting integrity of the ICAC in NSW

whether it would not, in fact, be in the ICAC'’s interest to have such a mechanism
notwithstanding that you already have internal mechanisms?
Considered response to be in writing.

Examination continued.

Examination concluded the witnesses withdrew.

C:\WP5 I\TABLE\WHISTLE\minutes.7



Mr John McNicol, National Director, Whistleblowers Australia, formerly Whistleblowers
Anonymous; sworn.

Mr Bruce Hamilton, Retired bank officer, and foundation member of Whistleblowers Anonymous;
.SWOrm.

Witnesses examined concurrently.
Chairman: During examination questioned reference in submission by McNicol to:

"using a simple test to determine whether the complaint was a genuine
whistleblower and not a disgruntled public servant."

“Information not immediately available—undertaking given by McNicol to fax information
to Committee. :

Examination continued.

Examination concluded the witnesses withdrew.

Mr Kevin Fennell, Deputy Auditor General, Auditor General’s Office; sworn.
Witness examined. | |

Examination concluded the witness withdrew.

Dr Simon Longstaff, St James Ethics Centre; sworn.

Witness examined.

Examination concluded the witness withdrew. .
The Chairman left the chair until 10.00 tomorrow, Committee to meet in room 812/13

- Wednesday 2 June 1993, at 10.00 a.m.
Committee Room 812/13, Parliament House, Sydney
The Chairman resumed the chair.

The Committee resumed taking evidence.

The press and public were admitted.

Mr John E. Pinnock, Deputy Ombudsman, sworn.

Examination of witness commenced.



















































APPENDIX 5

LIST OF

WITNESSES EXAMINED








































































